
 

 

 

 

 

 

 

 

MEMORANDUM 

 

TO:  Creditors soliciting or contracting with South Carolina consumers 

 

FROM: SC Department of Consumer Affairs and Board of Financial Institutions- 

Consumer Finance Division 

 

DATE: December 12, 2017 

 

RE: THIRD PARTY PAYMENT PROCESSING FEE: DRAFT GUIDANCE 

 

In recent months, the South Carolina Department of Consumer Affairs (“Department”) and 

Board of Financial Institutions Consumer Finance Division (“BOFI-CFD”) have been presented 

with various fact patterns pertaining to third party payment processing fees in consumer credit 

transactions.  Since the inception of the South Carolina Consumer Protection Code (“Code”), the 

Department has been asked to determine whether a specific fee is permitted therein.  The 

Department’s consistent position has been if a fee is not considered a finance charge and is not 

permitted as a permissible additional charge, the fee cannot be assessed.  The creditor is 

prohibited from assessing such fees directly or indirectly in a credit transaction.  

 

To assist creditors in complying with the Code’s provisions, the Department and BOFI-CFD are 

issuing factors considered by the agencies when determining if a fee violates the Consumer 

Protection Code.   We will accept comments, including suggestions for additional 

factors/guidance, prior to issuing the final guidance document.  Comments should be submitted 

to Jennie Daniels at JDaniels@scconsumer.gov no later than Friday, January 26, 2018. 

 

 

 

 

 

 

 

 

 

 

 

SC State Board of Financial Institutions SC Department of Consumer Affairs 
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THIRD PARTY FEE PROCESSING:  DRAFT GUIDANCE FOR CREDITORS 

 

 The Department of Consumer Affairs (DCA) and Board of Financial Institutions 

Consumer Finance Division (BOFI-CFD) (collectively “the agencies”) have been posed with 

several scenarios pertaining to the utilization of third party payment processors in consumer 

credit transactions.   In an effort to provide guidance to creditors on this topic, the agencies are 

issuing the below factors that are considered when determining if a violation of the SC 

Consumer Protection Code (“the Code’) occurs.  In addition to these guidelines, persons should 

view Administrative Interpretation 3.109,503-16031 and the several other interpretations issued 

by the Department over the past forty years addressing charges and fees in consumer credit 

transactions2.   

 

In summary, the Department’ s long standing position has been that the Code is an 

authorizing statute. Its provisions set forth what fees, including related maximums, that may be 

assessed and at what time3.   If a fee/ charge is not delineated therein, it is not permissible for a 

creditor to impose4.  

 

                                                 
1S.C. Dep’t of Consumer Affairs, Admin. Interpretation No. 3.109,503-1603 (2016) (Supervised Lenders' websites to 

collect payments on existing loans must be licensed; Lender may not impose a fee to accept payments). 

http://www.consumer.sc.gov/Documents/Legal/Administrative_Interpretations/Title_37/CH_3_Loans/3.109,503-

1603%20Supervised%20Loans%20Location;%20Payment%20via%20Web.pdf  
2 S.C. Dep’t of Consumer Affairs, Admin. Interpretation No. 1.202(7)-7602 (as amended 11-3-78) ("origination fee" 

in addition to maximum finance charge is an excess charge); S.C. Dep’t of Consumer Affairs, Admin. Interpretation 

No. 2.110-8701 (1987) (in consumer credit sales of motor vehicles, bona fide charges for optional extended service 

contracts may properly be considered part of the amount financed); S.C. Dep’t of Consumer Affairs, Admin. 

Interpretation No. 3.109-8010 (1980) ("origination fee" or "discount points" subject to refund on prepayment); S.C. 

Dep’t of Consumer Affairs, Admin. Interpretation No. 3.201-8402 (1984) (clarification on permissible charges for 

revolving consumer loan accounts under the Consumer Protection Code); S.C. Dep’t of Consumer Affairs, Admin. 

Interpretation No. 3.202-7613 (1976) (appraisal fee is part of the finance charge and is not a permissible "additional 

charge"); S.C. Dep’t of Consumer Affairs, Admin. Interpretation No. 3.202-8303 (1983) (the Consumer Protection 

Code does not authorize a "release fee"); S.C. Dep’t of Consumer Affairs, Admin. Interpretation No. 3.202-8901 

(1989) (A supervised licensed lender may not charge an annual fee in a revolving consumer loan transaction unless 

the loan agreement constitutes a lender credit card or similar arrangement.  To so qualify, the card, the letter of 

credit or other credit confirmation should be identifiable as a credit card or similar arrangement.); S.C. Dep’t of 

Consumer Affairs, Admin. Interpretation No. 3.210-8109 (1981) (appraisal fee is part of the finance charge subject 

to rebate upon prepayment in full); S.C. Dep’t of Consumer Affairs, Admin. Interpretation No. 3.305-8601 (1986) 

(failure to file a maximum rate schedule leads to an 18% maximum annual percentage rate); S.C. Dep’t of Consumer 

Affairs, Admin. Interpretation No. 3.404-7510 (1975) (limitations on attorney’s fees chargeable to defaulting 

debtor); S.C. Dep’t of Consumer Affairs, Admin. Interpretation No. 3.404-8003 (1983) (limitation on reasonable 

attorney's fees to 15% of unpaid debt after default does not apply to restricted loans); S.C. Dep’t of Consumer 

Affairs, Admin. Interpretation No. 3.404-8101 (1981) (Consumer Protection Code does not authorize insurance 

premium service companies to charge attorneys' fees); The preceding administrative interpretations are available for 

viewing at http://www.consumer.sc.gov/Regulatory/Law/AdministrativeInterpretations.   
3 See as examples §§37-2-201 through 208; 37-2-305; 37-2-307; 37-2-413,414; 37-2-705 through 707; 37-3-109, 37-

3-202 through 208; 37-3-305; 37-3-404,405;37-4-10; 37-4-107; 37-4-110; 37-7-109; 37-7-112; 37-10-102; 37-10-

106.  See also Title 37 purposes and policies at §37-1-102(2)(b),(c)-(e). 
4 See SCDCA v. Rent-A-Center, 345 S.C. 251, 547 S.E.2d 881 (Ct. App. 2001).   
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The following guidelines are not an exhaustive list, but are meant to give insight into the 

factors considered by the agencies in determining compliance with the Code in hope to prevent 

violations and encourage compliance with the Code: 

 

 

 Whether or not the fee imposed by a third party payment processor is absorbed by the 

creditor.   If the fee is not passed along to the consumer, it increases the likelihood 

that a violation has not occurred and an inquiry by the agencies need not go further. 

 

 Co-branding (creditor and third party processor) of advertising, contracts, or other 

documents provided to the consumer in the transaction, or websites.  Are there 

disclosures that they are two separate entities? Is a disclaimer displayed that the 

consumer is leaving the creditor’s webpage and being directed to another site? 

 

 Appearance the creditor and payment processor is the same entity. 

 

 Appearance the consumer does not have a choice in utilizing a payment processor 

and/or who to utilize as a payment processor (ie: whether the creditor provides, or 

otherwise refers, the consumer to/with multiple payment processors or only accepts 

payments from specified vendors or otherwise requires use of a specific vendor). 

 

 The relationship between the creditor and processor, including any payments, 

referrals or other consideration exchanged for business. 

 

 Process in the consumer setting up or utilizing a third party payment processor, 

including whether the service is a “self-service” or if the service can only be utilized 

through the creditor (ie: consumer cannot set up payment son own without assistance 

from creditor.) 

 

If a creditor chooses to establish a relationship with a vendor or vendors, in addition to 

considering the above, due diligence in determining the reputation of the business and the 

reasonableness of fees imposed for the service 


